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The Atspany Law JourNAL begins with this is- 
sue a new volume —the fifty-seventh. The year 
just ended has witnessed an increase in popular 
favor and in circulation as large as it has been 
gratifying. This, however, we are confident, will 
be greatly surpassed during the year 1808, for it is 
the purpose of the present management to make 
the JouRNAL better with each succeeding issue — 
in fact, so good as to be indispensable to every 
lawyer who would keep abreast with the develop- 
ment of the law. The many compliments and 
congratulations which we are constantly receiving 
are encouraging in the highest degree. The re- 
newal of subscriptions for the year ’98 is invited, 
and we urge those who are not now regular read- 
ers to send in their subscriptions at once. This 
we do in perfect confidence that when once prop- 
erly brought to their attention members of the 
profession will find the Journat indispensable. 
Careful perusal of the very liberal premium offers 
published elsewhere in this issue is requested, and 
we shall be very glad if regular readers will send 
us the names of acquaintances who ought to take 
the paper, but do not. To these sample copies 
will be sent at once. 

The index to Volume LVI is now in prepara- 
tion, and will be issued shortly. 


Vor. 57 — No. 1. 


Current Lopics. 


HE approaching annual meeting of the 
New York State Bar Association, the 
opening session of which will be held on the 
evening of the 18th inst., in the assembly 
chamber, Capitol, Albany, N. Y., gives every 
indication of being one of ihe most interest- 
ing as well as numerously attended for a 
number of years. The annual address, which 
is always a feature of great interest and 
value, will be delivered this year by that emi- 
nent Kentuckian, the Hon. John G. Carlisle, 


| on the subject, “ State Courts.” That it will 





be a contribution to legal literature of the 
highest value is well assured, for the author is 
not only a lawyer of wide learning, and a 
statesman of great experience, but a ripe 
scholar and a jurist of concededly high abil- 
ity. Many other notable papers and ad- 
dresses will be presented, among which we 
may mention one on the pressingly import- 
ant subject of “ Excessive Legislation,” by 
the Hon. Robert Earl, former judge of the 
New York Court of Appeals. What he has 
to say on this question cannot fail to be of 
deep interest as well as of practical value. 
The social side of the coming annual gather- 
ing, always among the most interesting and 
enjoyable features, will this year be made 
particularly notable by a banquet given by 
the association in honor of the Hon. Charles 
Andrews, the retiring chief judge of the 
Court of Appeals, and of the chief judge- 
elect, the Hon. Alton B. Parker, who, on the 
Toth inst., will assume the duties so long and 
ably performed by Judge Andrews. Every 
member who can possibly do so should so 
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arrange his affairs as to participate in the 
coming annual meeting. The ALBaAny Law 
JOURNAL, which may be properly regarded as 
the official organ of the State Bar Associa- 
tion, will, even more fully than in past years, 
give generous allotment of its space to the 
proceedings of the coming meeting. Those 
members of the association who do not at- 
tend, equally with those who do, will find in 
these columns full record of the meeting, in- 
cluding publication of the leading papers en- 
tire, together with synopses of the debates. 


We are enabled, through the courtesy of 
the Hon. John H. Senter, United States dis- 
trict attorney, Montpelier, Vt., to publish in 
this issue the opinion recently delivered by | 
Chancellor John W. Rowell, of Vermont, in | 
a case which is the first one of its kind, so far 
as we are aware, that has ever been decided 
in any common law court, although the prin- | 
ciple involved has been recognized in other 
cases. A short statement of the case, per- 
haps, will be necessary to a correct under- 
standing of the opinion. The oratrix’ sister, 
a Miss Dora Cushman, was found dead in the 
town of Lincoln, in the county of Addison, | 
Vermont, under circumstances which raised | 
a suspicion that her death had been caused | 
by an attempt to procure an abortion upon | 
her. The matter was investigated by Frank | 
I. Fish, State’s attorney for the county of | 
Addison, and in the course of the investiga- | 
tion one Poland, of Waitsfield, was tempo- 
rarily held by the authorities pending an 
investigation, as some suspicion was directed 
toward him. While Poland was under arrest 
and the oratrix was under surveillance, Fred 
A. Howland, State’s attorney of Washington 
county, went with a deputy sheriff to the pri- 
vate room of the oratrix in search of evidence 
against said Poland, and there obtained, 

ithout her consent or knowledge, a package 
of letters, which tended to show that the ora- 
trix and Poland had been guilty of adultery, 
and also tended to throw some light upon 
the cause of the death of Dora Cushman. 











State’s Attorney Howland handed these let- 
ters to State’s Attorney Fish, who filed a 
complaint against Poland, alleging such 


adultery, and relying upon the letters thus 
cbtained to secure their indictment by the 
grand jury of Addison county, and ultimately 
te use them in the trial of the case for their 
conviction. The oratrix filed her bill in 
equity, setting forth the facts, and praying 
that the defendant, Fish, be enjoined from in 
any way copying or using the letters so ob- 
tained, and upon final decree that the letters 
be delivered up to the oratrix. A temporary 
injunction was signed by Chancellor Start, 
and on a motion to dissolve the injunction, 
Chancellor Start being absent, the motion 
was heard by Chancellor Rowell, who re- 
quested Chief Judge Ross to sit with him. 


| This opinion, which, as above stated, is a 


very important one in criminal procedure, 
will not be published in the official edition of 
the Vermont Reports until next October. 


|The Arsany Law JourRNAL now gives it 


publicity for the first time. 


The recent decision of the Supreme Court 
of Illinois sustaining the constitutionality of 


| the Civil Service Act, is of more than ordi- 
| nary importance. The statute was assailed at 


many points, but every one was decided ad- 
versely to the opponents of the merit sys- 
tem. The requirement of examinations as a 
test of fitness for appointment and promo- 
tion, the penalties provided for infractions of 
this provision, the authorizing of the com- 
mission to make rules and regulations for the 


| civil service, the provision for the summon- 


ing of witnesses and the taking of testimony, 
were all specifically upheld. In addition, the 
court gave an interpretation of section 2, re- 


| lating to the offices excepted from the classi- 


fied service. Under the present ruling of the 
Supreme Court only the heads of principal 
departments and those officers whose ap- 
pointment is subject to confirmation by the 
city council are outside the authority and 
protection of the civil service regulations. 
The court also makes the important declara- 
tion that the city council may not extend 
the exemptions from the operations of the 
Civil Service Law by ordinance, and it pro- 
nounces the ordinance of June 28th last, ex- 
empting a large number of designated offi- 
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cials from the classified service, “ directly in 


the teeth of the statute.” The victory won 
by the friends of the merit system thus ap- 
pears to be sweeping and complete. , 


The Supreme Court of Illinois has also, in 
a recent decision, upheld the constitutionality 
of the new Jury Law, the chief provision of 
which was for the appointment of a jury 
commission by the judges of the courts of 
record. One of the chief points made against 
the law was that it was inconsistent with the 
constitutional provisions against special leg- 
islation, in being limited in its application to 
Cook county alone, since no other county in 
the State has more than 100,000 inhabitants 
at present. It was also contended that the 
section requiring all laws relating to courts 
to be general and of uniform operation was 
violated by the Jury Law. The Supreme 
Court summarily disposes of these and all 
other objections, holding that the statute in 
question is not a local nor a special law 
within the meaning of the Constitution, and 
adding that in any case the statute cannot be 
said to affect the proceedings or practice of 
the courts. While it is true that but one 
county in the State has now the prescribed 
population, the knowledge of this circum- 
stance by the courts cannot be used against 
the law. There are counties in the State 
which are now very near to the specified 
limit, and as soon as they reach it the terms 
of the Jury Law will make it applicable to 
them; while the fact that other counties than 
Cook contain cities of such size that the old 
methods of selecting juries cannot, with due 
regard to the public welfare, be continued in 
them, must be presumed to have largely in- 
fluenced the legislature in devising a system 
for all populous communities. The Chicago 
Evening Post declares that the bench, the 
bar and the people are delighted over the 
decision; that it insures a grand jury that will 
investigate and petit juries with intelligence 
to render just and fearless verdicts; and at 
the same time placing both beyond the reach 
of anything but the most desperate and dan- 
gerous manipulation. 





The New York Supreme Court, Appellate 
Term, had before it, in the case of Joseph 
Connell, etc. v. William Spalker, the inter- 
esting question whether a labor union is 
liable in damages for the unwarrantable ex- 
pulsion of a member, which results in a loss 
of employment. It appeared from the evi- 
dence in the case that the plaintiff obtained a 
verdict against the Journeymen Stone Cut- 
ters’ Association, unincorporated, of which 
he is a member, for $243, a sum agreed to be 
the regular wages of a stone cutter for nine 
weeks, the period for which he was deprived 
of work on account of the action of the asso- 
ciation against him. The defense to the ac- 
tion was that while treasurer of the associa- 
tion he refused to surrender his books and 
papers to a special committee appointed to 
investigate a certain. bill or account. The 
plaintiff claims that under the by-laws he was 
required only to surrender his books and 
papers to the trustees, to be audited, or to be 
delivered to his successor. The Supreme 
Court found that the action of the society in 
suspending the plaintiff from his rights of 
membership for failure to comply with its 
direction was not warranted by anything in 
the written constitution or by-laws which 
constituted his contract with the association. 
One of the features of the defense was an 
attempt to show that the plaintiff, though 
deprived of work in New York, could have 
obtained employment in Brooklyn, and ex- 
ception was taken to the exclusion of evi- 
dence to that effect, and also to the charge 
of the trial judge, that the plaintiff was not 
bound to go outside of the city of New York 
for work. The court held that the defendant 
had no right to force the plaintiff to leave his 
place of residence in order to support him- 
self. He had the right to live and work 
whiere he chose. 


The interesting question, “ Should angels 
have wings?” to which we referred some 
time since as having arisen in a lawsuit over 
a memorial window, in which the angelic 
visitors had been pictured or limned as hav- 
ing no wings, is still being discussed, and 
though it can hardly be said to have been 
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definitely settled, there seems to be a prepon- 
derance of opinion, strange as it may seem, 
on the negative side. Our contemporary, 
Law Notes, prints two specimen arguments 
or the subject, which form notable contribu- 
tions to the discussion. One fair Balti- 
morean clinches the argument for Miss 
Tillinghast, the plaintiff in the case referred 
to, who, it will be remembered, made her 
angels wingless, as follows: 

“ And now, as a clincher for Miss Tilling- 
hast, let us refer to Jacob’s dream, in which 
angels came down from heaven and went 
back again by means of a ladder, which, 
though not as speedy a mode as by wings or 
balloon, has at least the merit of being safe, 
and proves conclusively, to us at least, that 
they were not furnished with wings. To be 
sure, it was only a dream, but as Jacob 
wrestled with an angel at one time, he surely 
had a personal acquaintance with them, and 
knew whether they had wings or not, and as 
we don’t think that even an angel would 
h ave had the temerity to enter into a wrest- 
ling match encumbered by wings, it may be 
reasonably inferred that angels haven't 
wings, and that Jacob dreamed of them as 
they really were. Therefore the evidence, 
such as it is, is all in favor of Miss Tilling- 
hast, and we hope she may go in and win.” 
A Missouri correspondent comes to the fol- 
lowing conclusion: “ The artist is entitled to 
recover the contract price agreed upon for 
the memorial window, and in equity she is 
entitled to extra pay for putting the wings on 
the two angels. The work was super-angelic.” 

“ Convincing as these extracts are,” says 
our contemporary, “they nevertheless give 
rise to thought. If angels should not be de- 
picted with wings, may not Mr. McIntosh 
escape on the ground of breach of contract, 
owing to the wilful and malicious deform- 
ation of two of his triplets? There can 
scarcely be two species of heavenly messen- 
gers. We have also received an interesting 
communication from a member of the Ore- 
gon bar, citing biblical passages in the af- 
firmative. Unfortunately, lack of space 
forbids our quoting the passages at large. 
We must content ourselves, therefore, with a 








bald citation of chapter and verse, whicl. are 
as follows: Romans viii, 38; Ephesians i, 21; 
Isaiah vi, 2, 6; Revelation viii, 13, xiv, 6.” 
We leave our readers to wrestle with the 
question, or if they prefer, as we have no 
hesitation in saying we do, let the court in 
which Miss Tillinghast’s suit is to be decided 
do the wrestling. 





The decision of the United States Circuit 
Court for the District of Massachusetts in the 
case of Thomas Bram, who was sentenced to 
death for the murder of Capt. Nash, of the 
bark Herbert Fuller, at sea, in July, 1896, has 
been reversed by the United States Supreme 
Court on the ground that the lower court 
e1red in admitting the testimony of the detec- 
tive with whom Bram conversed in Halifax. 
The Atsany Law JourNAL has heretofore 
given a detailed résumé of this remarkable 
case, interest in which is revived by the ac- 
tion of the highest Federal court. It will be 
remembered that Bram was tried only for the 
captain’s murder, but he had also been in- 
dicted for the murder of the mate, August 
W. Blomberg, and Mrs. Nash. The vessel 
on which the tragedy occurred was bound 
from Boston to South America, and after the 
discovered her course was 
changed, and the first landing was at Hali- 
fax. A seaman named Brown was first ar- 
rested by shipmates, charged with the 
commission of the crime, and afterward, ac- 
tuated by a statement of Brown’s, they took 
Bram into custody. Bram and Brown were 
both in irons when they reached Halifax. 
An examination into the case by the United 
States consul at Halifax resulted in the hold- 
ing of Bram and the sending of him to the 
United States for trial. While he was con- 
fined in Halifax, Bram was stripped and 
questioned by a detective on behalf of the 
prosecution, and it was upon the admission 
of his testimony by the trial court that the 
decision of that court was reversed. This 
detective stated to Bram that Brown, the 
seaman under arrest, had made a confession, 
saying that he had seen Bram commit the 
murders. To this statement Bram was re- 
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denying his guilt in such language as to 
make his denial a confession by implication, 
saying: “ He did not see me; how could he, 
from where he stood?” There were sixty 
assignments of error, but it was upon this 
last one that the decision was principally 
based. This conversation, said Justice 
White, in the majority opinion of the court, 
was admitted as a confession, hence the con- 
sideration of the measure of proof resulting 
from it does not arise. The principal ques- 
tion involved was whether the admission was 
voluntary; if not, it was in violation of the 
fifth amendment to the Constitution of the 
United States, which provides that in a crim- 
inal case no man shall be compelled to testify 
against himself. He said it was evident that 
the confession was not voluntary, and that, 
therefore, it should not have been admitted as 
testimony. Under the harrassing circum- 
stances, stripped of his clothing as he was, 
and confronted by an officer, the man felt 
that he must say something. The statement 
made to him was calculated to provoke a 
confession. “The situation of the accused 
and the nature of the communication made 
to him by the detective,’ said the justice, 
“necessarily overthrows any possible impli- 
cation that his reply to the detective could 
have been the result of a purely voluntary 
mental action; that is to say, when all the 
surrounding circumstances are considered in 
their true relations, not only is the claim that 
the statement was voluntary overthrown, but 
the impression is irresistibly produced that it 
must necessarily have been the result of 
either hope or fear, or both, operating on the 
mind.” Hence the conclusion was reached 
that “an influence was exerted,’ and the 
conclusion drawn that “as any doubt as to 
whether the confession was voluntary must 
be determined in favor of the accused, we 
cannot escape the conclusion that error was 
committed by the trial court in admitting the 
confession under the circumstances.” The 
lower court, in conclusion, was directed to 
grant a new trial. 

Chief Justice Fuller and Justices Brewer 
and Brown dissented from the opinion of the 
majority of the court. Justice Brewer read a 





vigorous opinion giving his views. He held 
that the testimony of Detective Power was 
not open to objection. Power had testified 
positively that no threats were made to Bram 
and no inducements held out. “ Clearly, 
therefore,” he said, “the court properly 
overruled the objection at that time made to 
giving his testimony of the statement of the 
defendant.” Quoting a sentence of Power’s 
testimony, the justice added: “ There is noth- 
ing which by any possibility can be tortured 
into a suggestion of threat or a temptation of 
hope. Power simply stated an obvious fact, 
that they were trying to unravel a horrible 
mystery, and the further fact that Brown had 
charged the defendant with the crime, and 
the replies of Bram were given as freely and 
voluntarily as it is possible to conceive.” 

To claim that Power’s language could be 
construed into the suggestion of a benefit in- 
volved was, Justice Brewer said, “a refine- 
ment of analysis which, while it may involve 
marvelous metaphysical ability, is of little 
weight in practical affairs.” 

“Look not upon the butter when it is 
pink” is likely to become a companion 
motto to that other ancient and familiar one 
about the contemplation of the juice of the 
grape when it is red. Judge Lochren, of the 
United States Court in Minnesota, has up- 
held, in a recent decision, the law which re- 
quires oleomargarine sold within the borders 
of that State to be colored a bright pink. It 
will be remembered that, a couple of years 
ago, State inspectors seized a carload of oleo 
belonging to Armour, at Duluth, because it 
had not been incarnadined according to law. 
The owner replevined the goods, and the 
controversy was taken to the United States 
Court, where the constitutionality of the law 
has been affirmed, and the right of the State 
authorities to regulate the manufacture and 
sale of butter and substitutes therefor broadly 
declared. The coloring device, which not 
only enables one, at a glance, to distinguish 
the genuine article from the substitute, but 
removes from the shrewd agriculturist the 
temptation to buy oleo and sell it to city 
customers as fresh dairy butter, is doubtless 
the most effective plan yet devised. 
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In Spacy v. Evans, decided by the Supreme 
Court of Indiana in November, 1897 (48 N. E. R. 
355), it was held that an oral sale of growing trees 
is merely a license to remove them; and that an 
unexecuted parol sale of growing trees, being 
merely a license to remove them, is revoked by 
the death of the licensor. 

The court said in part: 

The appellee sued the appellant, and recovered 
in damages for a trespass by the appellant in 
entering upon lands of the appellee, as alleged, 
and cutting and removing therefrom a hedge fence 
standing upon and growing in the soil of said 
lands. One answer to the complaint was that the 
appellant had purchased the hedge from the appel- 
lee’s mother in her lifetime; that appellee inherited 
the lands in question from his mother, and had 
knowledge of said purchase, but had not forbidden 
the appellant to remove said hedge. The trial 
court sustained a demurrer to said answer, and 
that ruling presents one of the questions for 
review. An oral sale of growing trees is but a 
license to remove the trees (Owens v. Lewis, 46 
Ind. 488; Armstrong v. Lawson, 73 Ind. 498; Cool 
v. Lumber Co., 87 Ind. 531). The death of the 
licensor is a revocation of such license, where it is 
unexecuted (Hawley v. Smith, 45 Ind. 183; Hunt 
v. Rousmanier’s Adm’rs, 8 Wheat. 174; Carter v. 
Page, 26 N. C. 424; De Haro v. U. S., 5 Wall. 599; 
Putney v. Day, 6 N. H. 430; 5 Lawson, Rights, 
Rem. & Prac., sec. 2674; Ruggles v. Lesure, 24 
Pick. 187; Carleton v. Redington, 1 Fost., N. H., 
291; Johnson v. Carter, 16 Mass. 443.) Appellant’s 
learned counsel relies especially upon the case of 
Rogers v. Cox (96 Ind. 158) as holding a parol 
license irrevocable. That case involved the verbal 
sale of a house, treated as personal property, and 
it was held that the sale raised an implied license 
to remove the house, such license not being irre- 
vocable before the lapse of a reasonable time in 
which such removal might be made. We do not, 
therefore, regard that case as authority in the 
present case. 





In Illinois Steel Co. v. Mann, decided by the 
Supreme Court of Illinois, in November, 1897 (48 
N. E. R. 417), it was held that where a master 
promises to remove or repair a defect in machin- 
ery that a servant complains of, the servant may 
rely upon such promise and continue in the ser- 
vice, without assuming the risk of the defect, only 
for such time thereafter as is reasonably sufficient 
to enable the master to remove such defect, and 
that if he continues in the service beyond such 
reasonable time, he will be held to have assumed 
the risk. The court said in part: As a general 
rule, courts will consider that the master who em- 
ploys a servant has a better and more comprehen- 








sive knowledge of the machinery and materials to 
be used than the employee. The servant has the 
right to presume that the materials and appliances 
which are furnished to him in the performance of 
his duty are sufficient therefor. This rule, how- 
ever, is not applicable to all cases, and, where the 
servant has equal knowledge with the master. 
and a full knowledge of all existing defects, and 
more especially in the performance of ordinary 
labor, in which no intricate machinery is involved, 
the rule is not applicable. In Marsh v. Chicker- 
ing, lor N. Y. 400, 5 N. E. 56, this exception is 
recognized, and it is said that the fact that a 
laborer using ordinary tools and appliances noti- 
fied the master of a defect of which the servant 
himself had full knowledge, and asked it to be 
remedied, and the master promised so to do, does 
not render the master responsible. The rule in 
this State is more liberal, however, and permits 
the servant to remain in the employ of the master 
for a reasonable time, awaiting the remedy of such 
defects. In Corcoran v. Gaslight Co. (81 Wis. 
191, 51 N. W. 328) the plaintiff had been employed 
by the defendant in making general repairs about 
its building, and had occasionally been required 
to use a ladder. Upon his statement that the lad- 
der was not safe the foreman had promised to have 
a safe ladder provided. Relying upon such prom- 
ise, the plaintiff continued in the employ of the 
defendant, but the foreman failed to provide such 
safe ladder. The plaintiff was ordered by the fore- 
man to ascend the ladder and make certain repairs, 
and the ladder being unsafe, and the floor on 
which it rested being slippery, the plaintiff was 
injured by the falling of the ladder while ascend- 
ing it. The court in such case held no liability, 
saying this court has held that in a proper case the 
servant may rely upon such assurance for a rea- 
sonable time for the performance thereof, but, if 
he remains in such service after the expiration of 
such reasonable time, he is thereby deemed to 
waive his objection, and assume the risk. To the 
same effect, also, is Gowen v. Harley (6 C. C. A. 
199, 56 Fed. 974). In this case the court says: 
“The rule that the master is responsible for dam- 
age resulting to the servant from defects in ma- 
chinery and appliances, of which the servant has 
notified him, and which he has promised to repair, 
governs cases in which machinery or tools that 
are used in the work are discovered to be danger- 
ously defective while in use, and to cases in which 
tools and machinery are necessary for the same 
performance of the work. It has no application 
to a case where the service rendered is simply 
manual labor without tools and machinery, and 
where no such tools or appliances are necessary 
to the performance of the work with a reasonable 
degree of safety.” 

* * * * * * * * * 


While it is true some cases hold the rule to be 
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that, after having informed the master of any 
defects in machinery, tools, appliances or sur- 
roundings of his work, and the master having 
promised to repair and make safe such defects, the 
servant has the right to rely upon such promise, 
and continue in the employ of the master, expect- 
ing such promise to be fulfilled, yet the rule in 
this State, and also in most other States, holds that 
such expectation on the part of the servant may 
continue only for a time reasonable for such 
repairs to be made, or defects remedied; and, if 
not so made within a reasonable time, the servant, 
having full knowledge of such defects, will be con- 
sidered to have waived the same, and subject him- 
self to all the dangers incident thereto (Swift & 
Co. v. Madden, 165 Ill. 41, 45 N. E. 979). In the 
case at bar the plaintiff says he had frequently 
gone to the foreman, and told him that the stand- 
ing where he was working was dangerous, and 
that the foreman would make an “ offish” reply of 
some kind, and say he would fix it. Plaintiff says 
he spoke to the foreman quite a number of times 
during the year prior to this accident, the last 
time being two or three weeks before the injury 
occurred. He says, in substance, also, that he did 
not place much reliance upon the foreman’s word, 
but supposed, however, the floor would be fixed. 
It is apparent from this record that the floor was 
in a dangerous condition. It is apparent also that 
the plaintiff was fully aware of this dangerous con- 
dition, and had been so for at least a year. It was 
his duty, being fully aware of the danger, to have 
notified the foreman or his employer, which he 
did. It was his right also, under the law, having 
given such notice, to have continued in the work 
in which he was engaged for a reasonable time 
only, awaiting the fulfillment of this promise to 
remedy such dangerous condition. 





In a proceeding entitled, In re Taylor’s Estate, 
decided by the Supreme Court of California, in 
November, 1897 (50 Pac. R. 927), it was held that 
where a will on its face does not show that the 
testatrix subscribed it in the presence of one of 
the witnesses, or acknowledged to him that she 
signed it, or declared it to be her will, or that said 
witness signed it at her request, or in her presence, 
the law will not presume that all of such acts, 
being statutory requirements, have been done. 

The court said in part: 

The attesting clause of the will reads as follows: 
“In witness whereof I have hereunto set my hand 
and seal in the presence of John Heard and 
who I request to sign their names hereto as sub- 
scribing witnesses. [Signed] Anna Foster. [Seal.] 
[Signed] John Heard. Fred B. Berger.” It 
appeared from the evidence, without conflict, that 
the signatures of the witnesses, Heard and Berger, 
were genuine, as was that of the testatrix; that 





present at its execution, at the home of the testa- 
trix; that Heard afterwards died; that Berger 
signed his name at the home of the testatrix, and 
while she was in the room; that the only persons 
present were the testatrix and her then husband, 
now deceased, the two witnesses, and the devisee, 
respondent, then a child of eight years, who testi- 
fied that she had no recollection of the circum- 
stances attending the making of this second will. 
It was said by this court in Re Walker’s Estate 
(110 Cal. 387, 42 Pac. 815, supra): “ When a will 
is proved every exertion of the court is directed 
to giving effect to the wishes of the testator 
therein expressed, but in the proving of the instru- 
ment the sole consideration before the court is 
whether or not the legislative mandates have been 
complied with.” There is here no question as to 
the wishes of the testatrix, for they were plainly 
expressed. We have only to inquire whether the 
“ prerequisites to the exercise of the testamentary 
right in this State’’ were complied with. In the 
case before us we have the names of the witnesses 
and the testatrix subscribed and signed, but the 
usual certificate of the witnesses that the will was 
signed by the testatrix in their presence, or ac- 
knowledged to have been signed by her, and that 
she declared it to be her will, and that they signed 
as witnesses at her request and in her presence, is 
wanting. The final clause of the will purports to 
state that she subscribed the will in the presence 
of John Heard, whom she requested to sign his 
name as witness, and he did so sign apparently. 
If this, standing alone, can be taken as a declara- 
tion that the will was hers, and if, as the evidence 
seems to show, he witnessed it in her presence, it 
would still be necessary to show that the witness 
Berger also signed at her request and in her pres- 
ence, and that she declared in his hearing that it 
was her will. The opinion of the learned judge 
who tried the case is given in the brief of counsel 
for respondent. We quote: “In this matter this 
case is in this condition: We have a will that, 
upon its face, bears the marks of a perfect execu- 
tion; all the signatures genuine; the testatrix of a 
proper age; of a sound and disposing mind; not 
under duress; all of the parties who were of age 
sufficient to remember dead, except one, he one 
of the subscribing witnesses, and his mind a blank 
as to all the matters respecting its execution. 
* * Tf there was a proper clause of attesta- 
tion to the will there would be no doubt, for our 
own Supreme Court, as well as other States, have 
settled the question (In re Gharky’s Estate, 57 
Cal. 280; In re Hunt’s Will, 110 N. Y. 278, 18 
N. E. 106). It remains to be seen what the pre- 
sumption is where there is no attesting clause, as 
is the case here.” The court below manifestly 
rejected the evidence of Berger in toto as to what 
occurred when he signed the will as a witness, 





Heard was a lawyer and prepared the will, and was 





and decided the matter, so far as Berger was con- 
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cerned in it, upon the law of presumptions. 
a careful reading of the evidence of this witness 
we quite agree with the learned judge that we 
must look alone to the written instrument. 

Looking, then, at the attestation alone, such as 
it was, there is nothing in it to show that, as to the 
witness, Berger, the testatrix subscribed it in his 
presence, or acknowledged to him that she signed 
it; nothing to show that at the time of subscribing 
or acknowledging the will she declared the instru- 
ment to be her will; nothing to show that Berger 
signed the will at the testatrix’s request or in her 
presence. All, these positive statutory require- 
ments we are asked to make subordinate to the 
law of presumptions. It was said In re Walker, 
supra: “ The legislative mandates are supreme, 
and there is no right to make testamentary dis- 
position except upon compliance with those man- 
dates.” It seems to us perfectly obvious that the 
attestation is wanting in so many vital particulars 
that to allow it to pass as sufficient, by indulging 
presumptions, would be going to a greater ex- 
treme than has ever been done in any case we 
have found or which has been cited, and, further- 
more, would practically nullify the statute. It is 
to be regretted that the sole surviving witness was 
unable to recall the facts of the attestation, as it 
is also to be regretted that the lawyer called in 
did not see to having a formal attestation written 
out and signed by the witnesses, setting forth the 
acts required by the statute to be done, in which 
latter case the law of presumptions might have 
been invoked to some purpose; but as the matter 
stands we must hold that the will in question was 
not sufficiently attested or witnessed and declared, 
and no presumption of law can now be resorted 
to in order to supply the statutory requirements 
wherein the evidence fails. 





In Lambertson v. Consolidated Traction Co., 
decided by the Court of Errors and Appeals of 
New Jersey, in November, 1897 (38 Atl. R. 684), 
it was held that when an actionable wrong, con- 
sisting of or accompanied by personal injury, is 
committed, the jury, in fixing the damages there- 
for, are generally entitled to consider the mental 
agitation and disorder of the plaintiff naturally 
and proximately resulting from the wrongful con- 
duct of the defendant. 

The court said: 

This suit grows out of the collision which gave 
rise to the suits brought by Charles Lambertson 
(38 Atl. 683) and Peter Hoimark (id., 684), just 
decided, and presents no questions which have not 
been already disposed of, save the request to 
charge that no damages could‘be given for fear, 
fright, or any physical or mental disorder result- 
ing from fear or fright. The trial judge charged 
that the only compensation the plaintiff was en- 
titled to was compensation for injuries which 


After 





resulted from the physical injury caused to the 
plaintiff by the collision between the wagon in 
which he was riding and the defendant’s car; and 
we think that, in so doing, he went as far as the 
defendant had any right to ask. While there are 
decisions holding that mere fright cannot form 
the legal basis of an action for damages (Mitchell 
v. Railway Co. [N. Y. App.], 45 N. E. 354), it is 
a well-established rule that when an actionable 
wrong, consisting of or accompanied by personal 
injury, is committed, the jury, in fixing the dam- 
ages, are entitled to consider the mental agitation 
and disorder of the plaintiff naturally and proxi- 
mately resulting from the wrongful conduct of the 
defendant. This principle was applied in Ogden 
v. Gibbons (5 N. J. Law, 598), an action of tres- 
pass quare clausum fregit and is constantly applied 
in suits for seduction, slander, libel, assault, breach 
of promise of marriage, and the like. In two re- 
ported cases this court has expressly sanctioned 
the principle (Allen v. Ferry Co., 46 N. J. Law, 
198; Railroad Co. v. Walsh, 47 N. J. Law, 548, 4 
Atl. 323). Although in these instances the mental 
disturbance was only temporary, it certainly can- 
not the less deserve consideration 
appears to be permanent. 


because it 


—- + 
GOVERNMENT BY INJUNCTION. 
MI\HE exercise of no function of the judiciary of 

this country to-day is receiving so much ad- 
verse criticism as that of the exercise of the power 
ta stay acts or the assumed acts of any number of 
persons by the writ of injunction, so that the term, 
“ government by injunction,” has become a term 
very familiar to ears and eyes. 

This term of reproach is intended to apply espe- 
cially to the use of this extraordinary power in 
preventing assemblages of persons whose inten- 
tions may not be so bad as their acts, and the ex- 
pression of views which may take on the char- 
acter of authoritative utterances or orders, the 
result of which might occasion injury to persons 
or property. 

And the reason for this adverse criticism of this 
judicial exercise of authority is to be found in ever 
formidable provisions of the Constitution concern- 
ing the liberties of the people. 

The bone of the contention where the Federal 
judiciary is concerned more especially is the oft- 
argued rule of interpretation of the Federal Con- 
stitution by the Supreme Court, which Jefferson 
and Madison claimed was usurpatory of the peo- 
ple’s rights. This ghost from the field of consti- 
tutional warfare, it seems, will not “down.” It 
may be interesting to note that in this connection 
Jefferson used this forcible language: 

“Tt has long been my opinion that the germ of 
dissolution of our Federal government is in the 
constitution of the Federal judiciary, an irrespon- 
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sible body working like gravity by day and by 
night, gaining a little to-day and a little to-mor- 
row, and advancing its noiseless step like a thief 
over the field of jurisdiction until all shall be 
usurped.” 

And again, in writing to a friend, he expressed 
himself as follows: 

“You seem to consider the judges as the ulti- 
mate arbiters of all constitutional questions, a 
vcry dangerous doctrine, indeed, and one which 
would place us under the despotism of an oligar- 
chy. Our judges are as honest as other men, and 
not more so. They have, with others, the same 
passions for party, for power, and the privilege of 
their corps; and their power is the more danger- 
ous, as they are in office for life, and not respon- 
sible as the other functions are to the electors’ 
control. The Constitution has erected no such 
tribunal, knowing that to whatever hand confided, 
with the corruption of time and of party, its mem- 
bers would become despots.” 

Prophetic words these, and without intending 
any disrespect to the members of that high tri- 
bunal, it is not improbable that the force of their 
truth may yet be experienced. No one will ques- 
tion the fact that the constitutional convention of 
1787 intended the Supreme Court of the United 
States to be the defender of the Constitution and 
the interpreter thereof. But the members of that 
convention could not foresee the wonderful future 
of the people for whom they wrought. The 
mighty projects of advancing science such as we 
have to-day were unknown to them; and the con- 
sequent perplexing social distinctions and con- 
ditions of to-day were not, of course, present in 
the minds of those who wrought in that conven- 
tion. Nevertheless, they wrought well. They left 
behind them labor accomplished that should, in 
the next century, prove to be the foundation of the 
best government known to man, and that which, 
by its rule of the people in the interest of the 
whole, recognizing liberty of conscience and per- 
sen as its fundamental principles, should shine 
through the years to come as a beacon-light to 
guide all other peoples into the only safe harbor. 

The office of the injunction as originally in- 
tended was to stay an impending injury to the 
person or property, where the injury threatened 
was certain and immediate. It descends to us 
from the old historic power vested in the chancel- 
lor. who was originally the king’s chief man of 
justice. No such power is known to the strict rule 
of law. But it is a sort of executive power, like 
that exercised in the matter of pardons. The judge 
or judges are both court and jury, and in all pre- 
liminary proceedings, at least, hear but one side 
of the matter in question. It is perhaps the only 
instance afforded in Anglo-Saxon countries of a 
power at once judicial and executive — equal to 
the power exercised by any Asiatic potentate. 
Judge Stowe, in one of the Pennsylvania county 





courts, in a case growing out of the recent strike 
of the miners, said plainly, in his opinion making 
a preliminary injunction permanent, that the court 
is both judge and jury. The court then sits as a 
jury to hear the cause, and as judge to impose the 
sentence of the court. 

But there is no force in the objection to the 
judge acting in this dual capacity, except the pro- 
ceedings be in the nature of criminal proceedings, 
as proceedings in the nature of contempt; and 
even here the courts have always claimed the right 
to sit and hear such cases and to punish for viola- 
tions of their orders and decrees. This is a matter 
of practice, and may be regulated by legislative 
action. If the power of the courts in contempt 
proceedings to sit and determine questions of this 
quasi-criminal character, without the presence of a 
jury, is abused, then let the legislature take this 
power from the courts. This it has the power to 
do, and this it has done recently in Kansas, in an 
act entitled “ An act to establish trial by jury in 
cases of contempt of court, and restricting the 
powers of judges and courts in contempt proceed- 
ings.” 

This act divides contempt of court into two 
classes — direct contempts, or those committed in 
the presence of or while the court is in session; 
and indirect contempts. The law as it was con- 
cerning the first class remains unchanged. Under 
the second class would come the most of the cases 
which have occurred in the past few years growing 
out of labor difficulties. 

The act of the Kansas legislature strikes down 
all those practices of summary punishment by ex 
parte affidavits, and provides a regular mode of 
procedure, based upon the determination of the 
matter by a jury, and providing for an appeal 
therefrom. 

This method of settling what is claimed as an 
abuse of power on the part of the courts is a solu- 
tion of the difficulty so far as the State courts are 
concerned. But how about the Federal judiciary? 

According to newspaper reports, which, by the 
way, are not at all reliable, so far as the actions of 
courts are concerned, Mr. Justice Jackson, of the 
United States Circuit Court, has but recently 
granted no less than nine preliminary injunctions, 
many of them now presumably permanent, against 
the striking miners in West Virginia. 

As showing the scope and import of the inter- 
ference of the Federal court over which Mr. Jus- 
tice Jackson presides, it is deemed of sufficient 
interest to readers of the JourNAL to give at 
length a verbatim copy of one of these preliminary 
orders of said court, omitting names of parties: 

“On this 14th day of August, 1897, in chambers, 
the complainant in this suit, by , its coun- 
sel, presented to the undersigned, one of the judges 
ot the Circuit Court of the United States for the 
District of West Virginia, its bill of complaint, 
alleging, among other things, that the defendants 
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named in its said bill are about to interfere with 
the operating and conducting of the plant and 
mines, and by such interferences are about to pre- 
vent the employes of the plaintiff from mining 
and producing coal in and from its mine, and that 
unless the undersigned judge grant an immediate 
restraining order, preventing them from interfering 
with the employes of the said plaintiff, there is 
great danger of irreparable injury and damage and 
loss to the said plaintiff, inasmuch as the said de- 
fendants are insolvent and wholly irresponsible in 
damages in an action at law. 

“Upon consideration whereof it is ordered that 
the plaintiff's prayer be filed with-the clerk of this 
court at the city of Charleston, in the State of 
West Virginia, and that process do issue thereon; 
and a temporary restraining order is hereby al- 
lowed restraining and inhibiting the defendants, 
their confederates, and all others associated with 
them, from in any manner interfering with plain- 
tiff’s employes now in its employment at or upon 
its premises, or from in any manner interfering 
with any person in or upon its premises who may 
desire to enter its employment hereafter by the use 
of threats, personal violence, intimidation, or by 
any means whatsoever,, calculated to intimidate, 
terrorize and alarm, or place in fear any of the 
employes of tke plaintiff in any manner whatso- 
ever, at or upon its premises. 

“ And the said defendants and all other persons 
associated with them are hereby enjoined from 
undertaking, by any of the means or agencies 
menvioned in plaintiff’s bill, from going upon the 
plaintif’s land to induce or cause any of the em- 


ployes cf the plaintiff to quit or abandon work in | 
the mines of the plaintiff, as set forth and described | 


in its said ll, and said defendants and their asso- 
ciates are hereby enjoined from congregating in, 
on or about the premises of the plaintiff for the 
Eurpose of inducing the employes in said «mines to 
quit and abandon their work in them. 

“ And the said defendants, their confederates and 
associates are further restrained from conducting 
or leading any body or bodies of men up to or 
upon the premises of the plaintiff for the purpose 
uf inducing or causing plaintiff's employes to quit 
or abandon working for plaintiff, or from in any 
manner interfering with, directing or controlling 
plaintiff's employes on its land or from in any 
tanner interfering with the business of the plain- 
tiff upon its land, as set forth in plaintiff's said bill. 

* And the said defendants and their associates 
are hereby enjoined from going on any part of the 
plaintiff's lands and premises for the purpose of 
intimidating, coercing or endeavoring to procure 
and induce the plaintiff's employes from working 
in its mines and upon its premises by any im- 
proper threats, unlawful means or agencies what- 
scever; and the said defendants are further en- 
joined, as well as their confederates and associzcte, 
from in any manner interfering with the plaintiff's 








einployes while they may be passing to and from 
their work in said mines on and near plaintiff’s 
premises. 

“The plaintiff's motion for a permanent in- 
junction, now made in chambers, is set down for 
hearing at the United States court-room at the 
city of Charleston, on November roth, 1897, that 
being the first day of the next term thereof. But 
a motion to dissolve this injunction will be consid- 
ered at Charleston on September 7th next, upon 
ten days’ notice of such motion to the plaintiff. 

“This injunction is not to take effect until the 
plaintiff, or some responsible person on its behalf, 
shall enter into bond in the sum of $5,000, con- 
ditioned to pay all such costs and damages that 
may accrue to the defendants by reason of the 
plaintiff's suing out this injunction, should the 
same be hereafter dissolved.” 

This order is in usual form for a writ of this 
kind, and if it were not applied to cases growing 
out of these latter day differences between em- 
ployers and employes, would not attract the atten- 
ticn which it now does. Every honest citizen must 
deplore such struggles between classes of citizens 
as those recently exhibited in the east between the 
mine owners and their men. 

The same unsettled question between capital and 
labor is dragged forth again, and will be until a 
solution of the difficulty is found in a more mutual 
interest of the laborer and the hirer. 

The Federal judiciary has been severely ar- 
raigned for its interference in these cases. Why 


| does the United States official not leave the diffi- 


culties to be settled in the State courts? is asked. 
Let us quote directly from one of the representa- 

tive fault-finders on this score, the Courant, Hart- 

ford, Conn., which in a somewhat hysterical man- 


| ner asks: 


“ What earthly legitimate business or errand had 
that West Virginia coal company in a Federal 
court? What Federal question is involved in these 
disputes, except as one of the sleazy and con- 
structive variety is manufactured to order by the 
device of putting forward a stockholder residing in 
some other State to file the bill of complaint? 
Take the case of the Monongah Company v. Eu- 
gene V. Debs et al. If trespass upon their prop- 
erty had been committed or was threatened, the 
State laws were there to punish. The only peace 
in any possible danger of being broken was the 
peace of West Virginia. Interstate commerce was 
not assailed. Nobody was stopping the United 
States mails or menacing United States property, 
or inciting rebellion against the government of the 
United States. The governor had not dreamed of 
certifying to President McKiniey the existence of 
insurrection or domestic violence beyond the 
State’s power to suppress. How does Judge Jack- 
son, of the Circuit Court of the United States, 
come to be meddling and moking in the domestic 
affairs cf West Virginia? ” 
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Such a stricture as the above is a sample of the 
critical understanding of court matters by news- 
paper men. And it should be sufficient answer to 
all these, that where a court has jurisdiction, there 
a party may apply, in fact must apply. That the 
Federal court over which Mr. Justice Jackson pre- 
sided, in issuing the order above referred to, had 
jirisdiction there can be no question under the 
practice. 

Perhaps a question of the propriety of a Federal 
court interfering in this class of cases may arise. 
It may have a tendency to place the court beyond 
the people. The people, by political harangue and 
excitement, may lose the confidence and veneration 
which have thus far bulwarked the highest judicial 
tribunal known to our government. 

But aside from a consideration of this kind the 
judiciary, Federal and State, are charged with 
grave responsibility in dealing with the social 
economical questions of to-day. Under the Con- 
stitution the courts are charged with so interpret- 
ing the law as to protect the lives and property of 
the citizens of this country. Peace must be estab- 
lished and preserved at whatever cost. 

The laws are adequate for this in letter. The 
courts must be permitted to so interpret and apply 
them as will make them accomplish what is in- 
tended of them under the Constitution. 

And the Federal courts, when properly appealed 
ts, must do their duty in this respect as well as 
the State courts. 

In these coal strikers’ cases the Federal judge 
liad jurisdiction presumably upon the ground of 
different State citizenship. It will be observed 
that the same question of jurisdiction did not arise 
in the contempt proceedings against Eugene V. 
Debs, growing out of the railway riots in Chicago 
in 1894. There a question of conspiracy involved 
an interruption of interstate commerce, and came 
under the Federal Anti-Trust Law. 

It will also be observed, by reference to the fore- 
going copy of the writ issued by Mr. Justice Jack- 
son, that no inhibition or restraint of free speech 
or the discussion of the grievances of the striking 
miners is involved when held off the premises of 
the plaintiff. Certainly it will not be contended 
by sensible persons that to enjoin the assembling 
of persons upon the premises of another, whose 
purpose is to meet there and by threats and argu- 
ments induce employes to abandon work thereon, 
is an infringement upon the liberty of speech. 

The right to an injunction in such cases has 
been reaffirmed so many times that it has now be- 
come settled practice. 

The striking miners have carried on an unique 
campaign. From all sections of the district con- 
cerned (West Virginia and Eastern Pennsylvania) 
came men and women, marching by day and by 
night in regular organized columns, to the vicinity 
oi the mines where the strike is on. When assem- 
bled these persons have resorted to every kind of 





argument and harangue to induce those at work to 
abandon their post and join the army of strikers. 
Mass-meetings are held and parades conducted. 
These things are done under the control and ad- 
vice of the officers of the American Federation of 
Labor, supported by the Knights of Labor and 
Social Democracy. 

Under such pressure it is not a wonder that the 
mine owners appeal to the courts for protection 
against threatened injury. The seriousness of such 
a condition must be apparent to a casual observer. 
Even where no overt act of trespass is committed 
the threats are sufficient to indicate intention so 
to do. 

The spirit of the action on the part of the court 
is to protect property and business from injury, 
and not for the purpose of enforcing the criminal 
laws; but the circumstance that the act restrained 
ray involve an infraction of those laws does not 
auy the less entitle the person or corporation 
whose property or business is threatened by it to 
an injunction. 

While it is true that the criminal laws of the 
State ought, in such cases, if properly enforced, to 
be sufficient for the protection of such rights as are 
sought to be protected by these injunction suits, 
vet they do not. They are insufficient in many 
cases, and in other cases no disposition is shown 
on the part of local authorities to enforce them. 

The newspapers’ attempt to show an invidious 
attempt of the courts to abridge individual liberty 
by the so-called “ government by injunction” is 
mere “ buncome.” The tenor of the court’s order 
in the cases of the West Virginia coal miners’ 
strike shows very clearly that it is the intention to 
restrain a threatened trespass. 

And it cannot be denied that camping about a 
mine, the constant marching and remarching about 
the highway used in common by mine owners and 
strikers, the daily reiteration of appeals which, 
when made by large bodies organized for that 
purpose, necessarily take on something of the 
nature of threats, even where threats are not 
directly made. In outward form things may look 
peaceful, but at the same time the spirit and in- 
tention, especially of those who direct the move- 
ments of strikers, is largely peremptory and 
coercive. Its continuous character shows this de- 
libcrate intention. 

The persistent appeals and arguments to those 
employed to desist from work and join the organ- 
ization at warfare with the employer takes on a 
sliow of force and threat, and where this occurs in 
close proximity to the premises of the employer 
ought and does constitute a sufficient cause for the 
interference of a court. 

It must be granted that such an interference 
with the business of another the law should be able 
to prevent. 

“The case does, indeed, not in the least resem- 
ble one of individual freedom against undue re- 
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striction by law. The strikers do not come as in- 
dividuals, but as an organized army. They do not 
appeal in manly fashion, and when their argument 
has been heard retire with fair respect for the judg- 
ment of those who decide against them. The law 
here acts entirely in defense of the individual free- 
dom of the workers and those for whom they wish 
to work, against organized and coercive interfer- 
ence of a powerful body.” — New York Tribune. 
So far as legal principle and practice is con- 
cerned, the resort to the injunction in all such 
cases as those above referred to is well estab- 
lished. But there is another and vital principle in- 





volved in these cases and their disposition which 
is of grave importance. Does the disposition of 
these labor questions in this manner by the courts | 
the better conserve the welfare of the people? | 
‘his question may well be asked of our courts. | 
The protection of individuals and property rights 
should be secured by rigorous and prompt en- 
forcement of the criminal law. It is a grave mis- 
take to let the idea pass current that the orders of 
the courts are of more effect than the acts of legis- 
lative bodies. It is as much of a mistake to in- 
cuce the impression that there is a method of pro- 
cedure especially available for one class as against 
the other. At any rate, if these injunctions are to 
issue let the State courts do it. Let us keep the 
Federal judiciary as free as possible from taint of 
paitiality or forwardness in mixing into matters 
ot a social-political character. These questions 
and struggles growing out of the critical relations 
ot capital and labor have assumed, to an extent, a 
political issue; and it is better policy that the 
Federal courts should avoid as much as possible, 
and as much as consistent with the proper exercise 
of their duties, the assuming of jurisdiction over 
the questions involved. 

Better by far that these local difficulties should 
g® unpunished than that such a mode of procedure 
to prevent them or to punish the wrongdoer 
skould be the means of sapping the people’s belief 
in the high integrity of the Federal courts and the 
consequent stability of the government. 

Percy L. Epwarps. 

Owosso, Mich., Dec. 20, 1897. 


-- 


COMPULSORY EVIDENCE OF EXPERT 8S 


NHE Reporter has not heretofore noticed the 
| opinion of the Supreme Court of Illinois, filed 
November 1, 1897, which requires expert witnesses 
to testify in court, although no compensation has 
been paid them other than ordinary witness fees. 
The case arose in the nature of a contempt pro- 
ceeding for the refusal of Dr. Dixon, of Spring- 
field, to answer a hypothetical question put to him 
as an expert witness. He stated to the court that 
he declined to answer because he had not received 





any fee nor any promise of a fee as an expert; 


thereupon the court stated to the witness that he 
was not entitled to receive any such fee, to which 
the witness replied that he was unwilling to tes- 
tify, although informed by the court that it was his 
duty to do so. But the witness adhered to his 
pesition, and the court fined the witness for con- 
tempt of court in the sum of $25. 

Justice Magruder pointed out that the grounds 
upon which the right to extra compensation on 
the part of expert witnesses rest are three in num- 
ber. The first ground is that the time of the ex- 
pert witness is more valuable than the time of 
ordinary men, and that by attendance at court such 
a witness meets with a loss of time. The second 


| ground assigned is that the skill and knowledge 


of the expert are his property, and that a man’s 
property should not be taken without just com- 
pensation. The third ground is that of “ particular 
services.” 

All these grounds were held invalid in a strongly 
reasoned opinion, wherein the court followed the 
views of the Supreme Court of Alabama rather 
than that of the neighboring State of Indiana. 
The judgment of the court was without dissent. 
The opinion and judgment of the court has re- 
ceived wide notice, and the Jaw and professional 
opinions differ widely. The tendency of the courts, 
however, is toward unanimity in the direction of 
the prevailing opinion. — Corporation Reporter. 


qusmemaemaii 


RESTRAINING PUBLICATION OF PRIVATE 
DOCUMENTS 


VIVIAN BARRETT 
US. - In Chancery. 
F. L. FISH. \ 
December Term, 1897. 
State of Vermont, Washington County, ss.: 

This cause came on to be heard before me at 
Chambers, on December 1, 1897, on the defend- 
ant’s motion to dissolve the injunction granted 
herein by Start, Chancellor, on October 29, 1897, 
and was argued by the defendant in support of the 
motion and by Mr. Shurtleff in opposition to it. 

The bill alleges, and it is not denied, that the 
letters in question are the private property of the 
complainant; therefore, it is considered that the 
manner in which they were obtained makes their 
possession and retention by the defendant civilly 
unlawful. 

While it is true that a court of equity has no 
criminal jurisdiction, and that injury to property 
and property rights is the basis of its jurisdiction, 
yet here are rights of property quite sufficient to 
confer injunction jurisdiction. Indeed, restrain- 
ing the publication of private documents is a 
familiar head of equity jurisdiction. 

Although the court cannot control the defend- 
ant in respect of his official action, yet the fact 
that he is State’s attorney does not at all enlarge 
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his authority in this matter; for important as is 
the proper administration of the criminal law, the 
authority to administer it must be exercised with 
due regard to the rights of the citizen to possess 
and control his lawful property. It is precisely 
this right of the complainant’s that is infringed in 
this case. Potter v. Beal, 50 Fed Rep. 860, which 
was an equity case, is considerably in point. 
There the Circuit Court of Appeals in the first cir- 
cuit said that had there been no question about the 
complainant’s title to the papers in question, it 
would have decreed them to him at once, as such 
would have been his right; but as his title was 
questioned, it could not do that, and the case was 
remanded that the question of title might be set- 
tled. The U. S. district attorney had been made 
a party defendant at his own request, because he 
wanted an inspection of the papers to see if they 
would advance a prosecution against Potter for 
his transactions as president wf the Maverick 
National Bank, which had gone into the hands of 
the defendant, Beal, as receiver. 

Ross, Chancellor, who sat with me merely to 
advise, thinks that chancery has no injunctive 
jurisdiction in the premises, but he is of the opin- 
ion that the way in which the defendant came into 
possession of the papers would forbid their being 
used against the complainant. But to my mind 
State v. Mathers, 64 Vt. 1o1, is against that, for it 
it there held that when papers are offered in evi- 
dence the court can take no notice of how they 
were obtained, nor will it form a collateral issue 
to try that question. Hence the complainant has 
no remedy there. 

The motion, therefore, 
injunction continued. 

Let the costs of the motion abide the event of 
the suit. 

Done at Chambers, this 6th day of 
December, A. D. 1897. 
JOHN 


is overruled and the 


W. ROWELL, 
Chancellor. 
Legal Notes of Pertinence. 

The Supreme Court of Indiana has confirmed 
the lower court’s award of $5,414 to Mrs. Nellie A. 
Wally for losses sustained by her husband at a faro 
table. 

A Baltimore judge has decided that faith-cure 
doctors are not entitled to remuneration for their 
services. He takes the ground that the faith-cure 
physician renders no apparent service to the sick. 

In Kingston, N. Y., a man, not a church mem- 
ber, subscribed $200 toward lifting a church debt. 
He died before paying the money. Now the sur- 
rogate decides that his estate is not liable, as there 
was no consideration. Being a stranger to the 
church and its affairs the debt was of no interest 
to him. 





The people of Massachusetts are not living the 
lives of sobriety that they did a year ago — that is, 
not so many of them are. The prison statistics of 
that State, showed, on September 30, a prison pop- 
ulation of 8,057. On the same date last year it was 
7,522, and never before has it exceeded 8,000. Of 
the 8,057 transgressors against the law, 6,912 were 
men and 1,145 women. 

Editor J. J. Miller, of the Santa Fe, N. M., Mon- 
itor, proposes to test the question in the courts of 
whether a railroad corporation is liable for dam- 
ages by permitting a passenger to snore all night 
and thus keep awake all the other passengers. The 
case grows out of the experience Miller had with 
Sheriff Bills, who, it is alleged, snored in such 
tones as to prevent all the other passengers on the 
west-bound Santa Fe train from sleeping. Miller 
believes the railroad companies are liable for dam- 
ages in thus rasping the nerves of the traveling 
public, and this test case, if he wins, will compel 
the companies to awaken snoring passengers. 

A novel petition was filed on the 29th ult., in the 
District Court at Omaha, by Joseph Bartley, ex- 
state treasurer, now under twenty years’ sentence 
for embezzling $500,000 of State funds. The peti- 
tion was an answer to the State’s suit, in which 
Bartley is made co-defendant with his bondsmen 
by the State, in which it seeks to recover the 
amount stolen. The petition declares that Bartley 
cannot be sued, since he is dead, having been sen- 
tenced to the penitentiary for twenty years. His 
attorneys declare that under the State law no con- 
vict can be sued. If this contention is held good, 
the suit against the bondsmen cannot be main- 
tained, since the principal must be sued with or 
before sureties are sued in Nebraska. 

Cleveland advices state that the act of the legis- 
lature giving damages to persons assaulted or 
killed by mobs has been declared unconstitutional 
by the Circuit Court in the suit of J. W. Caldwell 
against the county commissioners. Caldwell 
claimed $1,000 because he was injured by a mob 
during the Brown strike, and the act in question 
wculd have allowed him to collect it from the 
county. The act fixed the damages arbitrarily at 
$500 for an assault, $1,000 for serious injury and 
$5,000 for death. The court declared that when a 
man was injured, but not seriously enough to be 
entitled to $1,000, the act in effect made him a 
present of the difference between his just due and 
$1,000. The legislature, the court said, would not 
authorize taxes for purposes of making presents. 

On the subject of the qualifications of the aver- 
age law-makers and the reasons for the deteriora- 
tion of this class of material observed in recent 
years, the Albany Argus makes these very sensible 
observations, which constitute food for thought: 
“The average legislative district elects, as its 
representative at Albany, a man of rather less than 
average mental equipments. By his second or his 





14 


THE ALBANY LAW JOURNAL. 














third term, if he gets one, this mediocre repre- 
sentative has acquired experience calculated to 
make him, if he is honest, a legislator of some 
value. Whereupon his district proceeds to retire 
him, and send, in his stead, another specimen of 
new and untried mediocrity; and, forthwith, dis- 
cussion breaks out afresh as to why it is that there 
dcesn’t seem to be much statesmanship in the 
legislature of this State.” 


A jury in the circuit court of Kansas City, Mo., 
on the 14th ult., awarded $10,000 damages to Lena 
Winslow in a suit against the Order of the Macca- 
bees for injuries sustained four years ago during 
Mr. Winslow’s initiation into the secrets and re- 
sponsibilities of the society. The evidence showed 
that Winslow was pushed from a plank placed 
about three feet from the floor. He was blind- 
folded at the time and unable to protect himself 
in the fall. One of his kidneys was torn from its 
position and has never united. Physicians testi- 
fied that Winslow would never again be able to 
perform profitable physical or mental labor. Wins- 
low weighs 140 pounds. It developed at the trial 
that the two guards who gave him most of his 
“assistance” during the initiation weighed 250 
pounds each, and while the injury upon which suit 
was brought was the only one of permanent char- 
acter, the candidate said he was otherwise badly 
bruised and used up generally. 


That was a manly and effective reply on the 
part of Gen. P. A. Collins in his Faneuil Hall 
speech to the reproach attempted to be cast upon 
him that he was a corporation lawyer, says the 
Boston Herald. Mr. Collins, as a lawyer, striving 
to earn his living at the bar, is not called upon to 
reject a case offered him by a corporation, and it 
is only a mean attempt at invoking vulgar preju- 
dice which would strive to slur him for accepting 
such a brief. The same kind of an attempt was 
made, and by the same kind of men who attack 
Gen. Collins, to injure the late Gov. Russell in 
this way during his life. The best lawyers in the 
land, time out of mind, from Daniel Webster 
down, have accepted cases offered them by cor- 
porations; it is a certificate of a lawyer’s ability 
that corporations seek his services. A lawyer 
should be able to take any reputable case offered 
him; indeed, it is his duty to do so, if it will 
advance him in his profession. There are too 
many contemptible acts resorted to by politicians 
in our day, and this is one of the worst of them. 


A question has arisen between the departments 
of the secretary of state of New York and the 
State board of charities as to whether a hospital 
can be incorporated without the approval of the 
State board of charities. The controversy devel- 
ops from the fact that the Cooper Hospital of New 
York city was incorporated with a capital of $1,000 
without any certificate of approval by the State 
board of charities. The secretary of state’s depart- 








ment holds that it is unnecessary for a stock com- 
pany to procure such approval, and that there is 
nothing in the State law which requires a com- 
pany to so provide in its certificate of incorpora- 
tion. Section 8o of the Membership Corporations 
Law provides that where a hospital association is 
organized under the Membership Corporations Act 
without capital stock it shall procure the approval 
of both the State board of charities and a Supreme 
Court judge before it can file with the secretary of 
state its certificate of incorporation. But there is 
nothing specific in relation to a stock company. 
Such companies are treated of in the Stock Corpo- 
rations Law, which does not require any certifica- 
tion of approval from the State board of charities. 


The possible delays in murder cases have never 
had a more remarkable illustration than in the 
history of the Durrant case. It is now three years 
lacking about four months since the murders of 
Blanche Lamont and Minnie Williams were com- 
mitted. Durrant was arrested April 14, 1895. “On 
November 1 of that year he was found guilty of 
murder in the first degree, and on December 11 he 
was sentenced to be hanged February 21, 1896. 
Execution was stayed on an appeal to the Su- 
preme Court of California, which, in February, 
i897, affirmed the conviction; and June 11, 1897, 
he was re-sentenced; but a few days before the 
time appointed for execution another delay was 
caused by an application to the Federal courts for 
a writ of habeas corpus. This application was finally 
denied by the United States Supreme Court, and 
cn November 11 the trial court again fixed a day 
for execution. Owing to some alleged informal- 
ity or defect in this proceeding, the case was again 
taken up to the California Supreme Court, which, 
on December 8, 1897, affirmed the decision of the 
lower court and ordered that the remittitur be sent 
forthwith. It would seem as though the ingenuity 
of the prisoner’s counsel could devise no further 
means of delay, but “ while there is life there is 
hope.” 


In the opinion of Justice Alden Chester at Al- 
bany, in the Watervliet school case, is laid down 
the broadest and strongest assertion of the power 
of the state superintendent which has ever been 
made by the courts. The board of education of 
Watervliet consists of four persons, two Demo- 
crats and two Republicans. Before the beginning 
of the school year, in September, the board got 
into a deadlock as to the officers and teachers to 
be employed. Each resolution for the employ- 
ment of teachers and officers which was offered on 
either side was defeated by a tie vote. Two of the 
members then applied to the state superintendent 
of public instruction for the removal of the other 
two, and for an order directing the opening of the 
schools at once. Supt. Skinner refused to remove 
the officers proceeded against, but did direct that 
the schools in Watervliet should be opened on or 
before October 4, 1897. This order was not 
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obeyed, in consequence of which the superintend- 
ent sent an employe of his department to the city | 
with directions to organize the school system with | 
a specified number of qualified principals and 
teachers, and open the schools. The board of edu- 
cation was also ordered to pay the persons em- 
ployed. Mr. Justice Chester upholds the authority | 
of the superintendent under the School Law to do | 
what he did. It should be noted that the princi- | 
pals and teachers employed under his direction in 
Watervliet were only to continue there until such ; 
time as the local authorities should perform their | 
duties and select such employes themselves. 


English Votes, 

Notwithstanding the numerous changes on the 
judicial bench recently, there are still six judges 
entitled to retire on pensions. These are the mas- 
ter of the rolls, Lord Justice Chitty, and Justices 
Hawkins, Mathew, North and Day. Mr. Justice 
Hawkins is the oldest of the six — 80; but he has 
been only twenty-one years on the bench, as 
against the twenty-two of the master of the rolls, 
who is eleven years his junior in age. Mr. Justice 
Day is 71; Lord Justice Chitty is 69, and Mr. 
Justice Mathew and Mr. Justice North each 67. 

For two months, says the Paris correspondent of 
the Times, people have been discussing whether a 
woman in France can be a barrister. Mlle. Chau- 
vin, who has raised this question, has gone 
through all the studies required for men. She is 
Licencié en Droit; nay, more, she is Licencié és 
Lettres and Docteur en Droit, the latter after a 
brilliant examination before the faculty of law. 
She has thus a higher education than most bar- 
risters. The French law requires three things for 
the exercise of the legal profession — the presenta- 
tion of a diploma of Licencié en Droit certified by 
the procureur-général—a mere formality which 
Mile. Chauvin has fulfilled without difficulty, an 
cath before the Court of Appeal, and admission 
by the council of the Order of Advocates. Mlle 
Chauvin went to the Court of Appeal to accom- 
plish the second formality. A large crowd of 
women, journalists and barristers had collected as 
though for a sensational trial. When Mile. Chau- 
vin advanced to the bar and asked to be sworn 
the procureur-général, M. Bertrand, took objec- 
tion. He acknowledged that no law expressly for 
bade a woman to be a barrister, but he maintained 
that the spirit, if not the letter, of the law excluded 
her. He dwelt also on the difficulties which a 
woman would encounter in such a profession, and 
he urged the court not to open a way for them 
Mlle. Chauvin, who had listened attentively and | 
taken notes, asked and obtained leave to reply. 
Bareheaded, wearing a black silk dress, and hav- 
ing taken off a boa, she spoke, text-book in hand, 
in a clear and audible tone, and combated seriatim 





| the procureur’s arguments. 


, nitive admission or rejection. 


She remarked that her 
present application was not to practice as a bar- 
rister, but simply to be sworn, and that this could 
not be refused her inasmuch as women were al- 
lowed, and even required, to be sworn as witnesses 


| and on appointments in the postal and telegraph 


service. She insisted that, by French law, an in- 
capacity such as was sought to be inflicted on her 
ought to rest on an express enactment, and she 
asked the court to administer the oath, leaving to 
tie Court of Advocates the responsibility of defi- 
Her arguments 
secmed to make an impression, but, according to 


; usage, judgment was deferred for a week. Mlle. 


Chauvin, on leaving the court, was applauded by 
the crowd. 


- — 


Notes of Recent American Decisions 

Libel — Publication by Corporation. — A corpo- 
ration is not liable for damages resulting from the 
speaking of false, malicious or defamatory words 
by one of its agents, even where, in uttering such 
words, the speaker was acting for the benefit of the 
corporation, and within the scope of the duties of 
the agency, unless it affirmatively appears that the 
agent was expressly directed or authorized by the 
corporation to speak the words in question. 
(Behre v. National Cash Register Co. [Ga.], 27 
S. E. Rep. 986.) 

Life Tenants and Remainder-Men — Interest on 
Government Bonds — Stock Dividends. — Where 
a trust is created under a will which gives to the 
life tenants the full income of the trust estate, and 
the estate at the time of the erection of the trust 
‘onsists in part of government bonds purchased at 
a premium, the life tenants are entitled to the full 
interest on the bonds, and no deduction therefrom 
should be made by the trustees in favor of the re- 
mainder-men to compensate for the wearing away 
of the premium in consequence of the approaching 
maturity of the bonds. As between life tenants 
and remainder-men, stock dividends based upon 
rccumulated earnings of the company should be 
treated as income and not as capital. (Chas. Mc- 
Louth, resp’t, etc., v. Geo. C. Hunt et al., N. Y. 
Court of Appeals. Opinion in full in N. Y. Law 
Journal, Nov. 29, 1897.) 


Master and Servant — Injury — Assumption of 
Risk. —A brakeman assumes the risk, when de- 
scending from the top of a freight car, of being 
struck by a picket fence on the top of a wall 3 feet 
0% inches from the nearest rail, though he has no 
actual knowledge of its existence. (Ryan v. New 
York, N. H. & H. R. Co. [Mass.], 47 N. E. Rep. 
S->.) 


Partnership — Accounting —- Contract.— Where 
plaintiff put a certain sum into the business of a 
firm, and on becoming a copartner accepted a cer- 


tain named valuation of the firm’s real estate as so 
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much firm assets, he cannot subsequently, on a 
final accounting, increase his proportionate share 
of the total assets by showing that said real estate 
was not worth said valuation, unless he was enti- 
tled to a rescission of his contract, made when he 
became a copartner, on the ground that he was in- 
duced by fraud to accept said valuation. (Veck v. 
Culbertson [Tex.], 42 S. W. Rep. 253.) 
Legal Laughs. 

A young girl was taken in to dinner by a solicitor, 
who, probably considering her too youthful for it 
to be worth his while to make himself agreeable, 
rarely spoke a single word to her during the meal. 
It so happened that she had before dinner asked 
him to explain the difference between a barrister 
and a solicitor, which he did by telling her that as 
the latter was not permitted to speak in court, the 
former had always to be employed for the purpose. 
At the conclusion of dinner, as the ladies were 
leaving the room, she sarcastically addressed him 
in the following words: “ What a pity, Mr. X., you 
omitted to bring your barrister with you this even- 
ing.” 

At Milwaukee, Wis., Robert Wagner was re- 
cently on trial, in the Criminal Court, charged with 
setting fire to his warehouse. When the State 
closed its testimony, the conviction of the defend- 
ant appeared certain, but by the testimony intro- 
duced by the defense an alibi was established to the 
entire satisfaction of the court. The defendant’s 
twe daughters did it by means of his snore. Both 
testified that they knew their father was at home 
all night of July 3, on which it was charged he 
fired the warehouse. They were certain of this 
fact, because when asleep he had a peculiar snore 
which was different from any musical production 
of that kind rendered by any one else. They had 
heard him snoring before they went to sleep, and 
therefore knew he was in the house at the time, 
and not at the factory. If he had gone out dur- 
ing the night, they said, he would have had to 
pass their door, and they would have heard him. 
Sc convincing were their statements that when the 
defense rested Judge Wallber said to the attorneys 
there was no use arguing the case, as it was his 
duty to direct the jury to bring in a verdict of not 
guilty. This he instructed the jury to do without 
leaving their seats. 


ARABIAN PROVERBS 


“ He that knows not, and knows not that he 
knows not, is a fool. Shun him. 

“ He that knows not, and knows that he knows 
net, is simple. Teach him. 

“ He that knows, and knows not that he knows, 
is asleep. Wake him. 

“ He that knows, and knows that he knows, is 
wise. Follow him.” 





Hew Books and Aew Editions. 





Aulls’ Quizzer on the New York Code of Civil 
Procedure. i897. H.B. Parsons, Albany, N. Y. 


In this little work of 143 pages, the author, 
Samuel D. Aulls, Esq., of the Elmira bar, has 
sought to give a complete digest, touching fully 
on the important sections of the Code, including 
the Mechanics’ Lien Law, in effect September 1, 
1897, for the use of students, justices of the peace, 
and the general practitioner. With this purpose 
in view, it has been given the form of questions 
and answers, and the object has been to ask no 
questions except those which are practicable, em- 
bodying the principles of the most important sec- 
tions of the Code; to give nothing in the answers 
except what is called for in the questions, and yet 
leaving no answer incomplete; to treat quite ex- 
tensively of the Mechanics’ Lien Law, a late addi- 
tion to the Code, and to ask hypothetical questions 
resembling what the practitioner meets, or is most 
likely to meet in his everyday practice. The little 
work shows a thorough and very creditable famil- 
iarity with the subject, and throughout a lucidity 
of statement which cannot fail to commend it to 
all interested. While the work was undertaken, 
primarily, for the benefit of that younger element 
which has not yet entered the profession, but is 
most desirous of doing so, it cannot fail to prove 
of decided value to older and more experienced 
members of the bar. We confidently predict for 
it a large sale. 


The Tax Law of 1896. A Hand-book for Assess- 
ors, Collectors and Lawyers; including a supple- 
ment containing amendments and decisions to 
October 1, 1897. By John N. Drake, compiler 
cf “The Village Charter.” 1897. Banks & 
Bros., Albany and New York. 


On the important subject of the assessment and 
collection of taxes in the State of New York, this 
little work will certainly prove of great value. 
While the tax law passed by the legislature of 1896 
made comparatively few changes in the laws relat- 
ing to the assessment and collection of taxes, and 
while decisions made by the courts under former 
laws, will, in most instances, prove controlling 
under the new one, boards of assessors, collectors 
and lawyers need the guidance of these decisions 
to properly understand the provisions of this stat- 
ute. In this work the author has sought, by quot- 
ing from opinions in leading cases, to make plain, 
so far as is possible, the rights of the assessor and 
the assessed, the collector and the taxpayer. The 
decisions relating to taxable transfers and certorari 
are especially important to the practicing lawyer, 
and, fortunately, cover nearly every question 
likely to arise. 
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CHAPTER IV. 
I DECIDE TO COME TO LIFE, 


As the reading proceeded I became not only intensely interested, 
but finally uncontrollably indignant. “ It is a lie, I shouted,’’ start- 
ing up; “ I don’t owe anything on the judgment, and I wasn’t mur- 
dered, either.” 

In my excitement I dropped the ‘phone and dashed forward, only 
to find the scene vanished and myself violently in contact with the 
mirror. I suddenly realized what I had known before, but which 
in my rage I had momentarily forgotten, that while I could see and 
hear, and seemed to be actually present, still | was millions of 
leagues of miles distant, and could not manifest myself either to 
their sight or senses. 

I seized the ‘phone, seated myself and rung the bell, I fear, some- 
what violently. I received no response to my repeated hello’s, while 
I thought I detected a faint smell of sulphur. Just my luck; the 
wire was undoubtedly broken, and it was only a matter of specula- 
tion just how serious the break was, or when it would be repaired. 
I learned afterwards that it had been smashed by a comet, and 
a good deal of time must necessarily elapse before communication 
would be again opened. I tried to have them connect me by way 
of Venus, but was told the message would have to be repeated, as 
the Venusans did not understand our language. I wandered away 
not a little depressed; indeed, I was disconsolate. I didn’t care 
much about my property on earth; in fact, had become largely indif- 
ferent toward it. Still, I didn’t owe the judgment. What troubled 
me most was, that they thought I had been murdered, and doubt- 
less suspicion was cast on some one, and even now he might be in 
custody, perhaps on trial charged with my taking off. No one 
could tell what a jury might do, and some innocent man, perhaps one 
of my best friends, might innocently suffer death. Such things 
have happened, and might happen again. I was in torture, and 
tried to invent or discover some method by which I could prevent 
this awful catastrophe. Finally I went to the headquarters of the 
Telephone Company and interviewed the general manager. 

“Cannot you devise some method to put me in communication 
with the earth, so that I can give my testimony there to save the 
life of a friend falsely charged with murdering me?” 

He shook his head. “It is like this.” he said; “ we have been 
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trying for a good many hundred years to do just what you propose, 
and probably we would have succeeded long ago if they would help 
at the other end of the line. We have, indeed, in a few instances, 
succeeded, but generally they are so stupid, and get so scared and 
superstitious over what is a plain matter of business, if they could 
only really consider it so, that the attempts have been practically 
failures, and exceedingly discouraging. If they only knew it, it 
would be for their own good, and we could readily give them a great 
deal of valuable information, and it would prove a good paying 
business for all concerned.. We have gotten this far, as you have 
seen; we can connect with the earth, and see and hear what tran- 
spires there; but when we attempt to make ourselves known to 
them, to explain our business and the fact that it would be mutually 
profitable and a good investment, they act like a lot of sheep, and 
run as if they were chased by wolves. They have only the remnants 
of an old line that was practically abandoned many years ago. It 
had none of the modern improvements, and proved unsatisfactory. 
Occasionally we do strike a bright, enterprising fellow, who gets 
interested and seems to understand the business, but when he gets 
out his prospectus and tries to interest capital and business, they 
not only look on him with distrust, but generally regard him as 
a witch or lunatic. Actually, if you will believe me, they got after 
some of our agents, arrested them, tried them and hung them. 
Some they burned, others they tortured or sent up for life. This, 
as you can readily see, was discouraging, and I advised our com- 
pany to stop trying to do business with people who hadn't sense 
enough to appreciate a good thing when they saw it. Still, for the 
accommodation of our own people, who want to keep posted about 
earthly news, we maintain the line as you have seen. It would be 
much more profitable, however, if the lunatics at the other end of 
the line would come to their senses and try and reciprocate. Now, 
take the lines to Mars, Venus, Jupiter, or even the long-distance 
line to the Pleaides, and they all do a paying business, the stock is 
way above par, while the stock in the line to that little third-rate 
locality,” and he made an expressive gesture toward the earth, “ is 
just kicked about as rubbish. I tried to use some the other day as 
collateral security for a small loan, and they just laughed at me. 
I took the stuff on a bad debt, and I am only the poorer for it. 
I have been trying to get the other planets to start a colony down 
there, but they don’t look very favorably on the project, and from 
my experience I don’t know as I can blame them.” 
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“ My dear sir,” I replied, “ this may be very interesting to you, 
but what | want to know is, how | am going to get into court down 
there and save the life of an innocent man.” 

“Why don’t you go yourself? I think you can get a ticket-of- 
leave for a short time, and I will give you a note to the General 
Ticket Agent of the Inter-planet (Limited) Company, and he will 
give you necessary directions. What do you say?” 

“ I suppose this is the best thing to do, and I will esteem it a favor 
if you will give me a line to him as you suggest.’ 

With that he took up a block of what looked like ordinary letter 
paper, gazed at it perhaps two seconds, tore off a leaf, folded it, 
placed it in an envelope, glanced at the envelope, and handed it to 
me. I took it mechanically and hesitated, wondering if he was 
sending me on a fool’s errand with a blank piece of paper in the 
envelope. 

“You will find the office just across the square, in the Garnet 
Block, first door to right of main entrance.” 

“IT thought you were going to write me a line?” 

“So I have; you will find it all right in the envelope.” 

“ But you certainly didn’t write anything while I was here.” 

He laughed merrily. “Oh, I see,” he said, “ you are still with 
the back-numbers. This paper,” he continued, taking up the same 
block, “is sensitive, and I have only to think what I want and it is 
immediately transferred to paper.” 

‘But I should think it would be rather embarrassing to find your 
thoughts materialized on every stray piece of paper scattered about 
the office.” 

“Not at all,” he replied. “I just make this pass over the paper 
and it becomes sensitive; by this motion,” and he waived his hand, 
“ it becomes marble, so far as receiving impressions is concerned.” 

I somewhat stupidly said, “I see,” when I didn’t see at all; 
thanked him and turned away. 

“Look here,” he called to me just as I reached the door; “ better 
be a little careful when you get down to the earth again. From all 
I can learn they don’t take kindly to a fellow coming back. Ten to 
one they won't believe you, and you may get jerked up as an 
impostor.” 

“Why, I have plenty of friends back there, and they will be glad 
to see me, and help me along.” 

“Well, you'll find friendship don’t count against superstition. 
I wouldn’t advise a cherubim to try it unless he was eternally tired 
of Paradise, much less a leaden-shod mortal. 
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I own I had some misgivings, and was minded to abandon the 
trip; but on reflection I thought better of it. [ had been there and it 
wouldn't be like going among strangers. He had only endeavored 
to open business communication with them, and traffic and capital 
are proverbially cautious as well as exacting. Doubtless he exag- 
gerated and may have been misinformed. I entered the Garnet 
Building, found the general agent, and delivered the note. He 
read it and then looked at me somewhat searchingly, as if puzzled 
about something. I said I would like a round-trip ticket. 

“ Can’t possibly accommodate you,” he said. 

“ But I must go.” 

“ But, my dear sir, we only run regular as far as Venus; we will 
furnish you a round trip to that station, but from there on you will 
have to rely on a tie pass.” 

“ How far is it?” 

“ Oh, not far, only about twenty-five million miles.” 

“Country settled?” 

“Well, no; you will have to fill your haversack and rely on that.” 

“Why don’t you extend the road clear through?” 

“Oh, it is graded and tied and ironed all right, but there ain’t 
business enough to pay for running beyond Venus.” 

“T should think there would be plenty.” 

“ That’s just where you are mistaken. You are the first applicant 
for a ticket we have had for years.” 

“ How about travel this way?” 

“ There is very little. Most of them prefer to linger around the 
earth, and watch their property scatter, and cling to their old super- 
stitions, and keep themselves generally miserable.” 

“ Can’t I get a hand-car or a go-devil from Venus?” 

“TI wouldn’t wonder if you could.” 

“ Well, I will chance it. Let me have a round-trip ticket.” 

“ All right; here you are.” 

With that he handed me an envelope with an inclosure. I asked 
the price, and began to wonder if I had the wherewith to pay for it. 
He smiled and said: “I see you are not familiar with our way of 
doing business. The ticket costs nothing.” I was not a little 
amazed, and replied that “ of course I expected to pay.” 

“ Why. should you pay anything,” he said; “ we do this work for 
the love of it; wealth is of no use to us, as we have everything we 
want or need simply for the asking.” 
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“Do you mean to say,” I inquired, “ that you have no regular 
company, with paid employes, regular salaries and all that?” 

“I mean just that. We must keep busy in order to enjoy our- 
selves, to keep alive, so each one naturally selects the occupation he 
likes best, and we enjoy it as thoroughly as you enjoyed playing 
when a boy.” 

I was interested in what he said, but being impatient to get 
started, I thanked him and turned away. As I did so he inquired 
“what arrangements I had made for materializing when I reached 
the earth.” 

“T don’t understand,” I replied; “ I supposed when I reached the 
earth I could just step off and proceed to business.” 

“You have doubtless forgotten,” said he, very politely, “ that you 
are now spiritualized, and in order to be successful on your return 
to earth you will have to resume your former material body.” 

I immediately realized that what he said was true, and yet it is 
a solemn fact that I had not recognized it before. I hadn’t noticed 
any change in myself —I looked th: same; I walked, talked, and 
doubtless weighed as much as ever I did. He was evidently aware 
of what was passing in my mind, for when I moved toward a pair of 
scales standing in the corner he remarked: “ Just set that sack of 
pearls off if you will be so kind. I set them on the scales to get 
them out of the way. They were sent here as an advertisement of 
a new world discovered not long ago, and no one seems to care 
anything about them; in fact, no one will take them as a gift.” 

As I set the sack aside I saw it was filled with the most wonder- 
fully beautiful pearls I ever beheld or imagined. “ Help yourself,” 
he said, as carelessly as though they had been peanuts. 

I stepped on the scales and balanced at exactly 162 pounds, my 
usual weight. When I announced the result he laughed. 

“That is all right, but when you step on the earth you won't 
weigh as much as a puff of the east wind.” 

With that he stepped to a cabinet, and taking out a small metal 
flask, handed it to me, saying: “ Take this, and when you step on 
the earth také a swallow of it, and instantly you will become mate- 
rialized. You will have to take a little along occasionally, otherwise 
you will etherealize again. There is enough to last about ten years. 
It is called the ‘ Immortal Materializer,’ though that is overdrawn 
as it really operates for a limited time. Another thing: as you 
approach the end of the line a short distance from the earth you will 
find that the tracks divide and spread out like a fan. You will 
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approach the earth towards its side, and the tracks are arranged to 
correspond with its parallels of latitude. Select the track that will 
carry you to the latitude desired. Of course, you are liable to strike 
the circle on the opposite side of the earth, but by observing it care- 
fully as it rolls under you you can alight when it presents the proper 
longitude. I think these are all the directions you will need, and 
I wish you abundant success. 


CHAPTER V. 
THE JOURNEY TO EARTH. 


The journey as far as Venus was quickly made. Our carriage 
had every convenience and every luxury. When hungry or thirsty 
the touch of a button brought exactly what was desired. There was 
a bill-of-fare hung up at each compartment, and separate electric 
buttons for each dish. The food was not brought in by hand, but 
sent along a little covered side-track, and announced itself by 
a slight ring of a bell when it reached its destination. 

As before stated, there was no expense attending travel; every- 
thing was done by volunteers who deemed themselves fully com- 
pensated in the enjoyment derived in administering to the comfort 
and happiness of others. 

I saw no tramps along the route, nor were there any second-class 
carriages. Ample room was provided for all, and all seemed happy 
and contented. It seemed a little odd not to hear travelers discuss 
the price of stocks, the markets, mines, politics, strikes, foreign 
news, etc., but it is a solemn fact that I did not hear a single one of 
these subjects referred to. 

Not a drummer with his sample trunk; not an insurance agent 
with his lightning calculator; not a jeweler with his case; not a cigar 
or liquor man did I encounter. 

On the contrary, all seemed engaged in a pleasure trip. The 
conversation was artistic and literary in its nature, and although 
none of us had ever met before, there was nothing of the social 
atmosphere which usually surrounds strangers suddenly thrown 
together. The utmost politeness and good-breeding prevailed, and 
all manifested the quiet ease of perfect enjoyment. 

When I arrived at Venus I immediately went to the earth station, 
which I found almost deserted and very dilapidated. <A single per- 
son was in charge of the station, and he expressed not a little sur- 
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prise when I informed him of my destination. However, he finally 
fell to, filled my haversack with good lunch, got me a go-devil, oiled 
it, placed it on the track and gave me necessary directions as to the 
route. Although I might not need it, he said, I had better take 
a time-card, and he apologized for its age, A. D. 150, saying that all 
regular trains had been suspended about that date. 

Bidding him good-bye, I started out on my lonely journey of 
about twenty-five million miles. I calculated to make the trip in 
something like three days. I jogged along leisurely, as | wanted 
to see the country. I noticed distance posts placed at each ten 
thousand-mile point, and I regulated my speed so as to pass one 
every two minutes, or a little less. At a distance of about eight 
thousand miles from the earth, as shown by the time-card, I came to 
where the tracks forked and spread out like an open fan. Selecting 
the one which indicated 47° north latitude, I commenced a leisurely 
journey forward. I soon came in sight of the earth, and could dis- 
cern enough of its surface to indicate its rotary motion. It seemed 
to be turning slowly toward me, presenting new phases every 
moment. Leaving my go-devil | swung off into space, controlling 
my speed and direction as easily as a fish in the water. As near as 


I can judge, I must have approached the earth in the vicinity of 
Quebec, and I remained suspended in the air while the western 
world slowly turned toward me. Lake Superior passed beneath 
me, and I easily recognized Duluth, the “* zenith city of the unsalted 
sea.” Proctor Knott, in his celebrated Duluth speech, was an 
unconscious prophet, for it seemed to possess many of the elements 
of greatness so humorously described by him. 


It had now been nearly ten years since I last saw the earth, and 
I find it hard to analyze, much less describe, my emotions on thus 
meeting an old friend. Unconsciously I fell into a musing attitude, 
which soon found utterance in words, as if the earth were giving 
heed with kindly ear to the experiences which I brought from 
remote worlds. “ Old friend, I greet you once again! My first 
conscious existence was had upon your breast. You nourished and 
sustained me, buffeted and buried me. I was your servant, your 
slave, chained and in duress. Whither you went, I went. To my 
prayers and entreaties as to the length of your journey, or whither 
bound, you vouchsafed no answer. Had you gone astray and suf- 
fered hopeless wreck, I should have been involved in your ruin, with 
none to write our epitaph. As if in very contempt of the pigmy 
mortals who roamed over your surface, you rolled on and on, nor 
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giving heed to our sorrows, nor sharing in our joys, wrapped in an 
eternal silence. As well might I have appealed to the remotest orb 
as to expect answer from such a silent and remorseless sphynx. 
How is it now? I am your slave no longer. I am free and inde- 
pendent of you, and can spurn you, even as you disregarded me. 
You are now chained and confined within your little orbit, and 
whether you will or no, must ever roll on at the bidding of a Might- 
ier Power. The most infinitesimal grain of sand upon your sea- 
shore, as compared with you, is greater than you when measured by 
the numberless worlds and the eternity of time and space with 
which you are surrounded. I can wing my way through measure- 
less space to which you must ever be a stranger. My companions 
are worlds so distant and glorious that the knowledge of you comes 
only like the flitting fancies of a troubled dream. The limits of my 
existence, and the power which I possess, are now as far in excess 
of yours as yours were once of mine. Still, it is with no feeling of 
contempt that I note the change. I bear you no malice, and will 
ever remember you kindly. Let the sorrows of the past be buried 
deep beneath the joys of the present. ‘ Peace be within thy walls 
and prosperity within thy palaces.’ If ever you find yourself far 
from home, without friends, among strangers, dead broke, famished 
with hunger and thirst, strike me for my last quarter, and should 
you, like many another tramp I have succored, disappear down the 
first dark alley, blow in your money for poor whiskey, get riotously 
drunk, and fetch up the next morning in a demoralized condition 
before the police magistrate, there will be no kick coming on my 
part.” 

Just then the approach of the Rocky Mountains became manifest, 
and I was obliged to ascend in order to avoid coming in contact 
with them. Slowly but majestically they disappeared in the east, 
while the Cascade Range loomed up in the west. On past the 
Cascades and just grazing the top of Mt. Rainier I seemed to glide, 
until the entire Puget Sound country spread out like a map. What 
was my chagrin to find Budd’s Inlet wrapped in a dense fog, and 
not a stopping-place was discernible. I tried to penetrate the fog, 
but feared lodging in the top of some lofty fir tree, for I had to 
materialize the moment I came in contact with the earth. As a mat- 
ter of safety I determined to wait until the earth came around again, 
and with a slight effort rose to a higher and clearer altitude. As 
T passed the Black Hills the Pacific Ocean came in view, clear and 
serene. I descended close to the earth at the ocean beach, “ where 








